United States Court of Appeals 
for the 


District of Columbia Circuit 


TRANSCRIPT OF 
RECORD 


United States Court of Appeas 


for the District of Crtzzbia Ci 


FILED sun 2 1972 
(fe ct 


eo) 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


WILLIAM VON SLEICHTER, 
Appellant, 
Vv. 
UNITED STATES, 
Appellee. 


se 


APPEAL FROM THE 
DISTRICT OF COLUMBIA 
COURT OF APPEALS 


SS 


PETITION FOR REHEARING AND SUGGESTION FOR REHEARING EN BANC 
—— SE ER RN EE RE EBARING EN BANC 


William A, Dobrovir 
2005 L Street, N.W. 
Washington, D.C. 20036 


Attorney for Appellant 
(Appointed by this Court) 


June 28, 1972 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 
WILLIAM VON SLEICHTER, 
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DISTRICT OF COLUMBIA 
COURT OF APPEALS 


PETITION FOR REHZARING AND SUGGESTION FOR REHEARING EN BANC 
Appellant petitions this Court for rehearing, en banc, of 
the June 15, 1972, judgment of a division of this Court made up 
of Judges Wright, Leventhal and McKinnon. The majority opinion 
was written by Judge Leventhal. Judge Wright dissented with an 
opinion. The grounds for rehearing en banc are that the majority 
opinion conflicts with an earlier decision of this Court en banc, 


Williams v. District of Columbia, 136 U.S. App.D.C.56,419 F.2d 


638 (en banc 1969) and with two subsequent decisions of the 


Supreme Court, Cohen v. California, 403 U.S. 15 (1971) and 
Good v. Wilson, __ U.S. __, 92 S. Ct. 1103 (1972). 
A. Conflict with Williams 
1. Appellant was arrested for disorderly conduct. After 


his arrest narcotics were found in his possession, and he was 


booked for and convicted of possession. A timely motion to 
suppress was denied, and the conviction was affirmed ty a divided 
D.C. Court of Appeais panel. This Court granted review. 

2. The division found that the officer had probable cause 
to make an arrest for disorderly conduct on the sole basis of the 
appellant's shout of "Fuck you,” directed to the officer, while 
uninvolved passersby were in the vicinity. The officer did not 
know, nor did he attempt to ascertain, whether | 

(a) any person other than himself heard the epithet; or 

(b) any person other than himself was offended by the epithet. 

3. This Court held in Williams v. District of Columbia, 
supra, that in order to constitute an arrestable offense of dis- 
orderly conduct, the utterance on a street of "indecent or ob- 
scene words' must carry with it one or two additional elements: 

either (a) that these words be spoken in circumstances 

which create a threat of violence, or (b) that the 

language "is, under 'contemporary standards,' so grossly 

offensive to members of the public who SEES overhear 

it as to amount to a nuisance." 

Von Sleichter v. United States, majority opinion, slip op. at 4. 
The division found no threat of violence. It found, without any 
evidence having been introduced on the point, that the expression 
was “shocking and offensive," id. at 8. It held that because 

the question was one of probable cause for arrest, not convic- 
tion for the offense, there need be no inquiry into whether 


the expression was grossly offensive under community standards." 


Ibid, It held that the officer was entitled to make an arrest 


because his 


own experience -- which included service in this area -- 
led him to consider these words as "profanities." 


Id. at 7-8. 


4. Under Williams the character of the word as offensive 


by “community standards" is a necessary element of the offense. 
The majority of the division substituted for that element a new 
and different element: that the police officer himself consider 
the words "profanities." The danger of such a subjective 
standard where an arrest for speech alone is in question is 
obvious. 

5. The division also held that there need be no evidence 
or another important Williams element -- that members of the 
public “actually overhear[d]" the epithet -- to make out probable 
cause to arrest. There was no such evidence here. Therefore, 
appeliant could not, in the circumstances of this case, ever 
have teen convicted of disorderly conduct under Williams. 
Indeed, had not narcotics been found, almost certainly no prose- 
cution would have been brought and appellant's arrest would have 
joined the many other interferences by police with citizens that 
never come to court. To permit arrests where an essential 
element of the offense is lacking, and no trial, much less con- 
viction, will ensue, is to give police dangerous power over 
citizens! liberty. The majority thus indulged in sophistry 
when it wrote: 

We are not here deciding that appellant was guilty of 
disorderly conduct, or even that the policeman's account 
necessarily establishes appellant's guilt if unrefuted. 


The trial of these cases may come to balance 
the interests of free speech and good order. 


ee 


The ultimate balancing of these interests, often 

delicate and difficult, must take place in court: 

rather than on the beat. 

Slip op. at 5. 

There will be no "trial of these cases." And the majority's 
opinion has delegated to the officer on "the beat” the power 
"to palance the interests of free speech and good order." 

6. The majority's opinion would destroy the rule of 
Williams in the forum where it is most important -- the street. 
It overrules, for the purposes of arrest, the Williams narrowing 
of the obscenity statute to require both (a) hearers who are 
offended and (b) an objective test of offensiveness in accord 
with community standards. | 

B. Conflict with Cohen 

1. The Supreme Court in Cohen v. California, supra re- 
verse@ Cohen's conviction for disturbing the peace because he 
wore in a court house a coat labeled "Fuck the Draft." The 
Court tested the word "fuck" against the twofold Williams 
standard. It found that no breach of the peace was threatened. 
403 U.S. 15, 20, It dealt at length with the alternative ground 
that the word might have been offensive to "viewers." 403 U.S. 
at 21. It held that their "presumed presence...does not serve 
automatically to justify curtailing all speech capable of giving 
offense." There must be "a showing that substantial privacy 


interests are being invaded in an essentially intolerable manner." 


| 
Ibid, This is a very strict test; and it was not met. As 


Justice Harlan continued: 


we do not think the fact that some unwilling "listeners" 
in a public. building may have been briefly exposed to it 
{Cohen's "speech"] can serve to justify this breach of 
the peace conviction where, as here, there was no evidence 


that persons powerless to avoid appellant's conduct did 
in fact object to eTelole: 
Id. at 22 (emphasis supplied) 


2. The majority of the division attempted to avoid Cohen 


by arguing the cifference between the printed word on Cohen's 
jacket and this appellant's "shout." Seid the majority, quoting 
Cohen, there "people who might be offended could avoid distress 
by modestly ‘averting their eyes.'" Slip op. at 5. The dis- 
tinction is specious. The Supreme Court was distinguishing not 
between the mere spoken and the written word, but between the 
jacket label and "the raucous emissions of sound trucks." 
403 U.S. at 21. | What Justice Harlan meant was that the viewer 
could avoid further distress -- beyond the first shock, if any -- 
by “averting his eyes." (If he never saw it all he of course 
would have no occasion to avert his eyes.) Cohen was, as it were, 
entitled to one ‘free’ chance to get his message across, offensive 
or not. Here the one-time spoken epithet -- not repeated or ampli- 
fied, as with a sound truck -- is heard once briefly and not 
again; there is no need for the audience even to avert his eyes. 
3. The majority of the division substitutes for the strict 
Cohen standard of an invasion of "substantial privacy interests... 
in an essentially intolerable manner,” 403 U.S. at 21, a new 
standard: that to be punishable the "words have at least some 


* | 
minimal shock quality." Slip op. at 8. Such language in a 


court opinion is important. Government counsel will doubtless 
cite it. It may soon turn up in a new police guideline on 
arrests for disorderly conduct. Cf. appellant's main brief, 
p. 15. | 
CONCLUSION 

Tne opinion of the majority of the division, if allowed to 
stand, destroys the narrowing construction of the obscenity 
statute, D.C. Code §22-1107, that this court en banc made in 
Williams to save its constitutionality. It matters little that 
it destroys it only for purposes of arrest, not for purposes of 
conviction, The opinion thus would place the statute within the 
proscription of Gooding v. Wilson, __ U.S. _, 92 S. Ct. 1103 
(1972). As the Court said, a narrow construction of such statutes 

4s deemed necessary because persons whose expression 

igs constitutionally protected may well refrain from 

exercising their rights for fear of criminal sanctions 


provided by a statute susceptible of application to 
protected expression. 


*/ The majority's example of the courtroom, following the 
quoted phrase, is ill chosen. The epithet was used fairly 
freely by counsel and at least once (to counsel's recollection) 
by the writer of the majority opinion during oral argument. 
Neither members of the court nor any court personnel, other 
lawyers or spectators appeared to be at all disturbed. Perhaps 
that is why the opinion asserts that the majority does not 


shrug off appellant's contention that his shouted response 
is today a bland and obsolete expletive, debased by overuse 
to non-meaning, and without the potential of being coarsely 
offensive. 


Slip op. at 6. 
But this apologetic assertion is flatly contradicted by the 
holding in the case. 


Ge 


If "criminal sanctions" are understood to include arrest, not 


merely conviction, the words are squarely in point. 


Respectfully submitted, 


William A. Dobrovir 
2005 L Street, N.W. 
Washington, D.C. 20036 
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STATEMENT OF QUESTIONS PRESENTED 


NS 


1. Is a citizen who directs a common Anglo-Saxon four 


letter word at a police officer, where there is no indication 


that any other person heard the word, subject to arrest for 


disorderly conduct? 
2. Is a police officer under a duty to refrain from 
violent reaction to words that might reasonably provoke a 


member of the public to violent retaliation? 


a 


3. Is the word “fuck” a word that, uttered in the 
streets of a frequented and lively area of the city, is likely 
to shock tne sensibilities or provoke to violence the members 
of the public passing by who might hear the utterance? 

4. Is a citizen who is standing on the street with 
others required to submit to a stop and frisk where the only 
indication of any unlawful act is that the hands of the persons 
in the group were moving? 

5. May an unlawful arrest, intended by the officer and 
understood by the arrestee as an arrest, be legitimized ex 


post facto by an appellate court as a lawful stop and frisk? 


STATEMENT UNDER RULE 8(d) 
This case was before the Court on petition for allowance 


of appeal under the same number. 


REFERENCE TO RULING 


The opinion of the D. C. Court of Appeals is reported 


267 A.2a 336, and was issued on June 30, 1970. 


SYATSMENT OF THE CASE 


Proceedings 


fnis is an appeal from the District of Columbia Court of 


Appeais. Appellant was convicted of possession of narcotics in 


violation of b. C. Code Section 33-402 (1967). The sole issue 
at trial was whether narcotics introduced in evidence against 
appellant was admissible. The trial court, the District of Columbia 
Court of General Sessions, ruled that the evidence was admissible; 
appellant waived a jury trial and was convicted. 

The District of Columbia Court of Appeals affirmed the 
conviction, 267 A.2a 336 (D.C.App. 1970). One of the three 
judges dissented. Each of the others wrote a separate opinion 
based each on a different tneory. 

This Court granted appellant's petition for allowance 


of appeal on January 4, 1971, 


Statement of Pacts 


The incident out of which this appeal arises took place in 
Georgetown on October 3, 1969, at 8:16 p.m. Officer Dinger of 
the Metropolitan Police was patrolling his beat, which is bounded 
by Wisconsin Avenue, 30th Street, N Street, and R Street, N. W. 
Near the intersection of Wisconsin Avenue and O Streets, -- in 
front of 3146 1/2 O Street - Officer Dinger saw, across the 


street, the appellant and two other “male subjects". (Tr. 7) 


The three men were close together and their hands were *changing"” 


ana "going" among them. This hand movement caused him to suspect 
a possible “narcotics transaction" (Tr. 15), although he saw 
nothing change :hands. (Tr. 16) Officer Dinger then started to 
cross the street towards the group (Tr. 7); but, as he admitted, 
the appellant at this point had committed no crime. (tr. 11) 

At this point the appellant began to walk away, walking 
east on O Street (Tr. 7). Officer Dinger accosted him asking 
"to talk to you a minute"; appellant replied "Fuck you"; and 
began to run. (Tr. 8). Officer Dinger gave chase; appellant 
ran around the corner and flattened himself on the ground behind 
a Volkswagen automobile parked on the street, where the officer 
found nim and immediately arrestea him for disorderly conduct 
(Tr. 9). The arrest was grounded on the obscenity muttered by the 
appellant -=- although there were only a few people in the vicinity 
and there was no evidence that anyone except officer Dinger had 
heard it. (Tr. 12-13). Officer Dinger told him he was under 


arrest and ordered him to get up and “bring his hands out" from 


aa 


®"under his stomach" or the officer would “help bring them out." 


Appellant then rose from the ground and the officer found a plastic 


bag where he had lain. (Tr. 10.) The bag later was found to 
contain narcotics. This was the only evidence introduced against 


appellant. 


The D. C. Court of Appeals Decision 
The D. C. Court of Appeals voted two to one to affirm the 
conviction; but there wae no majority opinion. Each of the judges 
voting to affirm chose a different ground for affirmance. 
Judge Nebeker felt that the seizure of the narcotics 
was the result of a lawful “stop” that the officer made when he 
caught up with the appellant after chasing him. Terry v. Ohio, 
392 U.S. 1 (1968). He felt that this “stop” was justified as the 
culmination of the officer's investigation of a suspected narcotics 
transaction. The “stop” justified the officer's order to appellant 
to rise, which led to the discovery of the narcotics. But for 
Judse Nebecker, the fact that the officer at that point did not 
"stop" appellant, but instead arrested him, was irrelevant because, 
he wrote, 
The officer's state of mind, in the 
circumstances of this case, is not 
controlling in making a judicial de- 
termination whether he otherwise acted 
reasonably under fourth amendment 
standards in seizing appellant. 
267 A.2d at 339. 
But Judge Nebeker ignored another crucial fact -- the state 


of mind of the appellant when the officer told him he was under 
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arrest. For if anything is clear on this record it is that 
appellant complied with the officer's orders only after he was 
tola he was arrested, when the consequences of resisting arrest 
(by a probably breathless, angry officer) would have been all too 
plain to hin. ! 

Moreover, for Judge Nebeker “the appellant's personal 
security was reasonably invaded by the police officer" when he 
caught and “seized" him. 267 A.2d 340, 338. The seizure, Judge 
Nebexer felt, was justified at that point when the officer 
"naturally continuing his investigation" of "what might have 
been a narcotics transaction” had “located appellant." Such 
an interpretation, and the use of the disarmingly mild word 
"located", fail accurately to reflect the facts. asiwe shall see, 
the invasion of appellant's “personal security” occurred earlier, 
when the officer began the chase. And an Eaterprevation of 
the officer's conduct as the continuing investigation ofa 
narcotics transaction strains credulity. | 

Judge Kern disagreed with Judge Nebeker. He could not 
rely on the "police officer's suspicions about appellant's nar- 
coties activity . . .", 267 A.2d at 341. For hin, simply, the 
appellant's eipthet directed to the officer “in public within 
earshot of several citizens", 267 A.2d at 340, violated D. C. 


Code Section 22-1107, disorderly conduct (swearing) . Hence the 


officer could and did lawfully arrest appellant for disorderly 


conduct. 


Judge Gallagher, in dissent, disagreed with both his 
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colleagues. He concluded that the arrest was the controlling 


event and foreclosed application of the “stop” rationale of 
Terry v. Ohio. And he disagreed with Judge Kern, concluding 
that detendant's epithet was not criminal under the standards 
established by this court in Williams v. District of Columbia, 
136 U.S.App.D.C. 56, 419 F.2d 638 (1969). 


ARGUMENT 


This appeal raises the fundamental question of the rela- 
tionship between the police officer and the citizen on the street 
and of the circumstances in which the officer may lawfully 
restrain the citizen's liberty. Once again the means by which 
police conduct falls under judicial scrutiny is by a call for 
application of the exclusionary rule of the Fourth Amendment. This 
is because other devices have proved unavailing. See Paulsen, 
et al., Securing Police Ccmpliance with Constitutional Limitations: 
The Exclusionary Rule and Other Devices in Nat'l Comm'n on the 
Causes and Prevention of Violence, Law and Order Reconsidered, 
365-409 (1969). Necessarily, the decisions that have examined 
police practices and have defined the lawful limits of police 
authority to arrest, to search, to stop and to frisk have been 
made in cases where the police acts scrutinized revealed evidence 
demonstrating the citizen's guilt of a substantive offense. This 
is another such case. 

This appeal requires a determination of the Stent of a 
police officer's lawful authority to compel the obedience and the 
cooperation of citizens when he seeks to investigate a situation 
that, to his eye, is no more than suggestive of possible law 
violation. It also requires a determination whether and in what 
circumstances a citizen's non-violent refusal to cooperate, 


punctuated by an unfriendly epithet directed to the officer, is 


an arrestable offense. That these questions are haré is evidenced 


by the three way split in the lower appellate court. 
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The issues of personal liberty, privacy and law enforcement 
raised here are so vital that it is important to state at the 
outset what this case does not involve. First, it does not 
involve a search and the consequent difficult questions of the 
scope of a search as in United States v. Robinson, __—sOU. S. App. D.C. 
, ___F.2d__ (No. 23,734) (December 3, 1970) reheard 


en banc. Here it is conceded that the evidence on which 


appellant's conviction was based was in "plain view." Harris v. 


United States, 390 U.S. 234, 236 (1968). 

Second, it does not involve an express Congressional 
authorization to detain for interrogation, necessary for enforce- 
ment of particular laws like the immigration statutes. Imm. & 
Nat. Act, Section 287, 8 U.S.C. Section 1357; Au Yi Lau, et al. 
ve IS, __U.S.App.D.Cc. sg ___ Po 2d__s«(NlO.- 23, 527) 
(March 19, 1971); Yam Sang Quai v. INS, 133 U.S.App.D.C. 369, 

411 F.2d 683 (1969), cert. denied, 396 U.S. 877 (1970). 

This case does, however, involve the “balance between the 
public interest in effective law enforcement and the equally 
crucial public interest in protecting the privacy of individual 
citizens.” United States v. Wright, __—-U.S.App.D.C._ ss, 
_____ Fe2d___s (No. =©23,060) (April 19, 1971), slip opinion at 
29 (dissenting opinion of Wright, J.) 

Within this framework this appeal presents three specific 
questions of law: first, the narrow question whether appellant's 
conduct was the offense of disorderly conduct under Williams v. 


District of Columbia, supra; if this Court finds that it was, 
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then the arrest was proper and the conviction must be affirmed. 
The second question is whether, if the arrest is invalid, there 
was an otherwise lawful interference with appellant's liberty 

in the nature of a lawful "stop". The third question is whether, 
even assuming a lawful “stop", the "stop" was tainted by the 
officer's announced exercise of authority not by a "stop" but 


by an unlawful arrest. 


We therefore first discuss the disorderly conduct question, 


and then turn to the latter two questions. 


I. APPELLANT DID NOT COMMIT THE OFFENSE OF DISORDERLY CONDUCT 


D. C. Code Section 22-1197 provides: 


It shall not be lawful for any 
person or persons to curse, Swear, 
or make use of any profane language 
er indecent or obscene words . . .« 


In ¥illiams v. District of Columbia, 136 U.S.App.D.C. 56, 
419 F.2d 638 (19639), this Court applied the following construction 


to that statute: 


We therefore conclude that Section 1107 
could not be invalid if the statutory 
prohibition against profane or obscene 
language in public were interpreted to 
require an additional element that the 
language be spoken in circumstances which 
threaten a breach of the peace. And for 
these purposes a breach of the peace is 
threatened either because the language 
creates a substantial risk of provoking 
violence or because it is, under 
"contemporary community standards,” so 
grossly offensive to members of the public 
who’ actually overhear it as to amount to a 
nuisance. 


133 U.S.App.D.C. sg 419 FO20 646 (Footnotes omitted) 
{emphasis added). 

Thus the elements of the offense are (1) the utterance 
of indecent or obscene words which (2) either (a) create a 
substantial risk of provoking violence or (b) are grossly 
offensive (i) to mempers of the public (ii) who actually hear it. 


The addition of the elements under (2) were necessary, this 


Court found, to avoid making speech alone an offense, which would 


violate the First Amendment. 136 U.S.App.D.C. , 419 F.2d 


644-55. 
= hy = 


Neither of these necessary elements was present in the 
situation that led to appellant's arrest, nor could or did the 
police officer reasonably believe them present. The arrest was 


unlawful. 


A. Appellant's Words did not Create a Substantial 


Risk of Provoking Violence 
In Street v. New York, 394 U.S. 576 (1969) ,Justice 


Harlan recognized four possible state interests in regulating speech. 
The second of those was said to be an interest in preventing a 
person from uttering words “hat would provoke others to retaliate 
physically against the person. Such words must be 


so inherently inflammatory as to come within 
that small class of "fighting words" which 
are "likely to provoke the average person to 
retaliation, and thereby cause a breach of the 


peace." Chaplinsky v. New Hampshire, 315 U.S. 
568, 574 TIS942). oy U.S. at 


As spelled out by Judge Freedman of the Third Circuit, 


Condemned is the use of epithets or 
personal abuse in a public place which 
are of such a nature that they will provoke 
physical retaliation against the speaker and 
thereby create an immediate breach of the 
peace */ . . . of course the imminence of 


Casebook examples of such offenses are rare. The only 
Yecent one found after diligent search is United States v. Webb, 
311 F.Supp. 730 (E.D. Tenn. 1970). There the defendant husband, 
notoriously estranged from his wife, went looking for her with a 
rifle, found her with her aunt, said to the wife “Get your a_ 
back in there" and called the aunt (apparently -- the Court's 
opinion is written with great delicacy) a whore. The aunt then 
assaulted the husband with her fists. The arrest was upheld. 


Curiously, another Tennessee District Court declared the 
statute in Webb ("rude, boisterous, offensive, obscene or blasphemous 
language in any public place") unconstitutionally vague; and 


overbroad. Original Fayette County Civic and Welfare League v. 
Ellington, 305 F. Supp. 35 (wD. Tenn. 1970). 
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of physical retaliation where the provocation 
does not exist or is inadequate is a result 


without adequate cause to justify a restriction 
of freedom of speech. 


Karp v. Collins, 310 F.Supp. 627, 636 (D.N.J. 1970). 

The situation in which the appellant uttered his common 
expletive was devoid of any possibilities for violent retaliation. 
It was addressed to no one but the police officer; therefore no one 
else was likely to be provoked to violence, even were the 
Statement far more abusive than it was. Nor was there anything 
violent about the Statement or defendant's contemporaneous 
conduct. The words were not accompanied by threatening gestures; 
quite to the contrary, appellant immediately departed the vicinity, 
promptly demonstrating his non-violent, unprovocative intent. 


Thus, even as to the police officer, there was no or 


at least inadequate provocation to physical violence. Karp v. 


Collins, supra, at 636. And police officers of course are held 
to a much higher standard than the ordinary citizen; it is the 
police officer's job to keep cool and not engage in violence. 

In short, “it is well established that disturbing policemen is 
not disorderly conduct." Landry v. Daley, 288 F.Supp. 189, 

192 (N.D. Ill. 1968), appeal dismissed, 393 U.S. 220 (1968). At 
a minimum, the validity of an arrest for disorderly conduct for 
uttering an obscene word to a policeman depends upon an accompany~- 
ing “loud and violent refusal to obey a lawful police order, " 
Landry v. Daley, 288 F.Supp. 183, 187 (N.D.I11. 1968) (where the 
arrestee, while drunk, violently disobeyed a lawful police order 
to strike her tent and then resisted arrest). 
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Here, contrariwise, appellant was not violent a he was 
not disobeying a lawful police “order". The officer neither did, 
nor in the circumstances could he lawfully give appellant an 
"order" to "talk"... a minute” (Tr. 8) where no offense had 
been committed (Tr. 8) and there was at that point no grounds for 
a lawful ferry "stop". See Part II, infra at 19-23 “ 

The question whether language directed to a police officer 
can ever (without more) amount to the offense of disorderly 
conduct was raisea in Williams v. District of Columbia, supra. 
Brief for Appellant, Williams v. District of Columbia, No. 20,927 
(September 15, 1967) at pp. 14-18, 43-47. Appellant there cited 
the words of 0. W. Wilson, then Superintendent of Police of 
Chicago, quoted in the report of the President's Commission on 
aw Enforcement and the Administration of Justice, The Challenge 
of Crime in a Free Society 102 (1967) that "there is no law 
against making a policeman angry and {the policeman] cannot 
charge a man with offending him." Appellant also cited the 
American Law Institute's Model Penal Code Section 250.1, 
comments at 14 (Tent. Draft No. 13, 1961) and some state court 
decisions to similar effect. The Court, relying on the Model 
Penal Code, excluded policemen from the *"public” who are 
protected from abusive words. Williams v. District of Columbia, 
supra, nn. 23,25. 

Yet police practice in the District of Columbia has 
failed to abide by these precepts and the rule of Law stated in 


Landry v. Daley, supra. Police guidelines issued in 1968, and still 


in force, provide: 
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There is no distinction between abusive 
language directed to a civilian or toa 
police officer. Although a police officer 
should demonstrate greater control than the 
ordinary citizen, the police officer is not 
expected to refrain from arrest when abusive 
language is directed toward hin. 
Government of the District of Columbia, Metropolitan Police 
Department, Guidelines Applicable to the Enforcement of 
Sections 22-1107 and 22-1121 of the District of Columbia Code 
(Disorderly Conduct) (July 11, 1968). 
This Court should now clearly declare that the standard 


of conduct expected of a police officer forbids arrests for 


disorderly conduct for an isolated epithet, however "vulgar" , 


directed at the officer in circumstances, as here, where no 
violence can reasonably be expected. 

B. No Members of the Public Actually Overheard the 

Epithet 

In Street v. New York, supra 394 U. S. at 591, Justice 
Harlan also recognized a state interest in regulating speech to 
protect the sensibilities of passersby who might be shocked 
by the words spoken. As Judge Freedman wrote, the aim of such 
statutes “is to protect the hearer's sensibilities to personal 
abuse and they therefore deal with the effect of the words 
spoken on the hearer. . .” Karp v. Collins, supra, 310 F.Supp. 
at 636. Thus the state may intervene to protect "the sensibilities 
of its citizens from the shock created by the use of offensive 


language", ibid. But to be. penalized the words must have been 
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words that were 

heard by members of the public, as the 

speaker intended, and were uttered with | 

the intention to disturb the hearers 

because they were profane and indecent 

in character. 
ida. at 637. in short an arrest is invalid where 

{t]he evidence fails to disclose that 

[the speaker's] action had any disturbing 

effect on the citizens present. 
Landry v. Daley, supra, 288 F.Supp. 189, 192. 

nere two facts are crucial. First, the expletive was 

directed only at the police officer, and therefore was not 
“intended” or “uttered with the intention to disturb” anyone 
else. Cf. Karp v. Collins, supra, 310 F.Supp. at 637; see pp. 13-15, 
Supra. Second, there is no evidence that anyone other than 
the officer, any “members of the public," ibid., heard; the 
expletive. Indeed the officer testified that he did not know 
if any one else heard it. (Tr. 13). Thus he had no basis for 


forming, nor did he form a belief -- much less a reasonable 


probable cause belief -- that this necessary element of the 


offense of disorderly conduct was present. 


C. Appellant's Epithet is Not Shocking or Grossly 
Offensive Under Contemporary Community Standards 


As we have seen, no matter how “profane”, "indecent" or 
“obscene” appellant's expletive might be deemed, the elenents 
necessary to justify an arrest for its utterance were missing 
and appellant's arrest was unlawful. : 


The question remains, however, whether under the standards 
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laia down by the courts the expletive itself falls within the 
statutory prohibition. The standard this Court has adopted is 


that tne word be “grossly offensive" “under contemporary community 


standards". williams v. District of Columbia, supra, 136 U.S.App. 


D.c. __, 419 F.2d 646. The language must “shock” the hearers’ 
sensibilities. street v. New York, supra, 394 U.S. at 591; 
Karp Ve coilins, supra, 310 F.Supp. at 636. 

The expletive that appellant uttered is currently in 
common usage, not merely among the uneducated, but in more 
"polite" circles as well. Among the young, the most numerous 
habitues of the streets in the Wisconsin Avenue area in Georgetown, 
it is a coumon form of punctuation of speech. In such a context, 
it is virtually leached of all meaning. One may surmise that 
it is heard many times a day by police officers in that and 
other much-frequented beats. 

The word is now common in serious literature, theater 
and films. It is, in fact, a simple anglo-saxon four letter word 
that has by the frequency of its current use lost any power to 
shock. ‘Thus,for example, it appears in 39 United States Law 
week 3002 (1971) in a mention of the issue in Cohen v. California, 
U.S.Sup.Ct. No. 299: 

Ruling below: 

First Amendment does not protect, from 
prosecution for disturbing peace, 

antiwar demonstrator who appeared in Los 
Angeles County court house with word "fuck" 
printed on his jacket. 


Moreover, at oral argument in Cohen, on February 22, 
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1971, counsel for the appellant himself uttered the criminal 
expletive without provoking shock or violence in the Court room. 
And it should be clear that the street is not the courtroom and 
that standards of politeness, courtesy and propriety of speech 
are quite different in one from the other. Cf. hiayberry ve 
Pennsylvania, __—iU.S.__——i, «339 United States Law Week 4133 
(January 20, 1971). | 


‘here is, finally, a socially useful purpose served 


by “profane” language. It serves as an alternative to violent 
acts. 
{I]nm comaon with weeping and laughter, swearing 
serves a very useful function as a cathartic, 
that is as an outlet for emotions which result, 


as it were, in a purifying effect, as well asa 
pacifying one. : 


M. F. Ashley Montagu, On the Physiology and Psychology of Swearing 
5 PSYCHIATRY 189, 199 (1942). : 
Thus, 
It has been said that he who was the first to 
abuse his fellow-man instead of knocking out 


his brains without a word laid thereby coe 
basis of Civilization. 


E. Stengel, Hughlings Jackson's Influence in Psychiatry, 
109 BRIT. J. PSYCHIATRY 348-355 (1963). See also, e.g., Karl 


Menninger, The Vital Balance, 137-38 (1963). 


TI. THE OFFICER WAS NOT LAWFULLY EMPOWERED TO "STOP* 
APPELLANT UNDER TERRY V. OHIO 


The police officer saw the narcotics that he seized only 
after appellant rose from his prone position. Appellant rose 
Only in response to the officer's thrice repeated order to rise, 
issued immediately after he placed appellant under arrest. 


The officer's view of the narcotics was thus not the result of 


appellant's voluntary movement, as in United States v. Johnson, 


U.S.App.D.C._, _ P2d_ Ss (Nw 23,900) (March 22, 
1971). 

As we have shown, the arrest was unlawful. If the officer 
had no other lawful authority to compel appellant to rise, then 
he had "no right to be in the position to have [the] view "that 
revealed the narcotics. Harris vy United States, 390 U.S. 234, 
236 (1968); United States v. Wright, __U.S.App.D.c. 
—__F-2d____, (No. 23,060) (April 19, 1971) Slip Op. at 9, 13. 

At no point in the events that led to this appeal did the 
officer acguire lawful authority to interfere with appellant's 
Liberty in the way he did. 


A. The Officer Had No Authority to "Stop" Appellant 
Before Appellant Ran Away. 


The police officer was patrolling his usual "beat", the 
Wisconsin Avenue area of Georgetown. This area, he said, was one 
where there was a good deal of narcotics trafficking. There is 
also, of course, a great deal of other activity there; it is 


one of the liveliest areas of the city, full of people visiting 
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the many shops, restaurants, night clubs, theaters and other 


resorts of entertainment in which the neighborhood abounds. It is 
a place where many different kinds of people mix in profusion: 
youngsters, "hippies", visiting suburbanites, tourists and 
wealthy and prominent Georgetown residents. In short, it is one 
of the most excitingly “urban” areas of our city. ! 

The incident that triggered this proceeding poonered in 
front of 3146 1/2 O Street, N. W., about half way between Wisconsin 
Avenue and 3lst Street. While it may be a spot "high in narcotics 
traffic" (fr. 7) it is also the location of the Christ Episcopal 
Church and Parish Hall (3108, 3116 O Street), and the residence, 
inter alia, of Hugh D. Auchincloss, stepfather of the widow of the 
late President Kennedy (3044 O Street), columnist Rowland Evans 
(3125 O Street) and former D. C. Commissioner F. Joseph Donohue 
(3141 O Street). 

The police officer, on the north side of O Street, 
spied the appellant and two other men on the south ch The 
only suspicious circumstance about the trio was the fact that 
their hands were moving; although no objects were seen in the 
moving hands. Nevertheless, the officer decided to investigate 
further and crossed the street towards the group. At this point, 
appellant was quite within his rights in walking away, The 
officer, seeing him depart, requested an interview. But there 
was no justification for a "stop" and appellant could have 
continued to walk away. 

Any doubt that at this point the officer had no authority 
to interfere with the appellant would be laid to rest by Judge 


Danaher speaking for this Court in Green v. United states, 104 
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U.S-App.D.C.- 23, 259 F.2d 180 (1958), cert. denied 359 U.S. 917 
(1959). There two officers in a car overtook two men on the 
street, one a known narcotics addict. They addressed the addict 
by name and called the two men over. One came; one ran. 
This Court declared the authority of the police to 

xequest but not to compel cooperation: 

The courts in various opinions have said 

that officers in the course of an investi- 

gation may ask questions before making an 

arrest. The narcotics officers were 

entitled to ask "Jap" Palmer, the known 

addict,if he were still using narcotics, 

and then make an effort to induce him to 


inform them as to his source of supply. 
He could have declined to talk. He could 


have refused to halt. The officers certainly 
would have no right tever, then an 
there without more, either to seize him or to 
search him. Of course, this was true as to 
Green, as well, as of that moment. 

104 U.S.App.D.C. , 259 F.2d 181 (emphasis added). 

The addict, Palmer, came over; but the other man, Green 
—-like appellant here--ran away and attempted to enter a nearby 
house over the objections of the occupant who was seated on 
the porch. He was arrested for attempted unlawful entry, 
searched and narcotics were found. But as this Court said 

Had he [Green] remained standing where he was 
first accosted, or had he merely refused to 


talk, the police would have lacked probable 
cause either to arrest or to search him. The 


officers would have had no justifiable reason 
to_ lay hands upon him. 
104 U.S.App.D.C. , 259 P.2d 182 (emphasis added) 
Under the Terry standard the officer was likewise 


without power to intrude further upon appellant's privacy. For 


2} 


contrary to the continued, lengthy and increasingly suspicious 
conduct in Terry, appellant was here engaged in an apparently 
brief and (except for the “suspicious” hand movement -- although 
nothing in fact changed hands, Tr. 15-16) innocent encounter. 

In Terry, in contrast, the officer had seen 


a series of acts, each of them perhaps innocent 
in itself but which taken together warranted 
further investigation. There is nothing 
unusual in two men standing together on a 
street corner, perhaps waiting for someone. 

Nor is there anything suspicious about people 
in such circumstances strolling up and down 

the street singly or in pairs. Store windows, 
moreover, are made to be looked in. But the 
story is quite different where, as here, two 
men hover about a street corner for an 

extended riod of time, at the end of which 

It becomes apparent that they are not waiting 
for anyone or anything; where these men pace 
alternately along an identical route, pausing 
to stare in the same store window roughly 24 
times; where each completion of this route 

is followed isnsdiatety by a conrerence between 
the two men on e corner; ere ey are joined 
in one. of these conferences by a third man 

who leaves swiftly; and where the two men 
finally follow the third and rejoin him a 
couple of blocks away. It would have been 
poor police work indeed for an officer of 

30 years' experience in the detection of 
thievery from stores in this same neighborhood 
to have failed to investigate this behavior further. 


Terry v. United States, supra, 392 U.S. at 22-23 (emphasis 


added). 

In short, there was insufficient cause for the officer 
to interfere with appellant's liberty at the soft SR 
appellant uttered a common expletive and ran eave In other 


words, appellant's right to privacy remained inviolable. 


The Fourth Amendment protects a right of 
privacy. This is a right that is increasingly 
recognized in decisions involving this and 
other provisions of the Constitution as a 
protection safeguarding all citizens against 
unwarranted intrusions by police and other 
government officials. 


Dorman v. United States, U.S.App.D.C. ', 435 F.2d 385 


(1970) (Footnote omitted). 
See also Katz v. United States, 389 U.S. 347, 350-51 (1967). 

B. The Officer Had No Authority to "Stop" Appellant 
When He Caught Up With Him After lant Ran Awa 

Judge Nebeker did not attempt to justify the officer's 
"stop" authority by reference to the “suspicious” gathering on 
© Street. Rather, he argues, it was appellant's “vile words, 
flight ana a bizarre attempt to hide under a small car" that 
made it “reasonable to seize appellant by demanding that he 
put his hands into view and get up.” 267 A.2d at 338. 

The facts of record do not support this view of the 
matter. Judge Kern straightforwardly found that the officer, 
“believing that appellant had thus committed the crime of 
@isorderly conduct . . . placed appellant under arrest." 

267 A.2a at 340. And the record admits of no inference that 
the officer had anything else in mind but to run down and 
arrest a man who had insulted him and run away (Tr. 8-9). 

United States v. Morris, ___U.S.App.D.C. ’ 
___F-2d___ ss (No. 223,513) (November 20, 1970), is the 
mirror image of this case. There, the arresting officer 


testifiea to facts indicating that he had engaged in a Terry 
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frisk. -- but the prosecutor argued in Court that there was 
probable cause to arrest. Here the officer testified that he 
arrested defendant for disorderly conduct, while the prosecutor 
argued that there was probable cause to arrest for possession 
of narcotics (267 A.2d at 642) -- a patently wrong claim that 
neither of the majority judges even saw fit to mention. 

In Morris this Court remanded for a new hearing of 
evidence on the circumstances of the search. The Court held 
that 

exey clothed the police with important new 
authority, and we think it desirable that its 
initial exercises not be cloaked in 
ambiguity or confusion. The testimony of 

an officer purporting to act under Terry 
should be elicited clearly and with a con- 
scious purpose to relate fact to theory. 


Slip Op. at 3. 


What this Court must have meant in Morris is that in 


order to justify a Terry stop the officer must have had a 
"conscious purpose" to make a Terry stop; and that the 
testimony should reveal this expressly. This kind of precision 
in important. As Terry recognizes, there is a great difference 
between the "frisk" for weapons for the officer's protection 
permitted after a "stop" and the thorough-going search for 
evidence permitted after a valid arrest. Officers must them- 
selves know what they are intending in order to remain within 
the permitted limits and not infringe unconstitutionally upon 
the suspect's personal security, and in order not to spoil a 


"good pinch" by an unlawful search. 
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Precision is especially important in the many situations 
where the encounter does not produce evidence and there is no 


reason to detain the former suspect further. If the citizen 


was lawfully "stopped" and “frisked" and both parties were 


aware of the nature of the encounter, the citizen goes free 

and little harm is done. But if the officer mistakenly arrested 
and searched the citizen, not only is the citizen's security 
unlawfully invaded, but a criminal process has begun and the 
subsequent procedures of booking, arraignment and the rest 
ordinarily follow. 

Thus, Terry provides the police with a very useful tool. 
It not only aids law enforcement, but where used properly, can 
benefit the stopped innocent citizen. But to serve these 
beneficient ends it must be used knowingly, carefully and 
precisely. 

The policeman's conduct here falls far below these 
standards. He did indeed place appellant under arrest; he 
intended to do so, and more important appellant understood 
him to do so. | Judge Nebeker's ex post facto attempt to fit 
the officer’s actions into a new procrustean bed runs afoul 
of the policy this Court suggested in Morris. Finally, there 
is here no “ambiguity or confusion"; the officer manifestly 
intended and did make an arrest for disorderly conduct. Thus 
there is no need for a Morris remand. On the plain record, 
the officer's intent and his actions coincide, and judicial 
legerdemain, no matter how skillful, cannot transform them into 


something else. 


CONCLUSION 


Appellant was neither lawfully arrested nor lawfully "stopped". 
The officer had no lawful authority to interfere with appellant's 
liberty and therefore had no right to be in a position to seize 


the narcotics on the basis of which appellant was convicted. 


Respectfully submitted, 


William A. Dobrovir 
Attorney for Appellant 
(Appointed by this Court) 

May 24, 1971 1025 Connecticut Avenue, N. W. 
Washington, D. C.| 20036 
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ISSUES PRESENTED * 


In the opinion of appellee, the following issues are 
presented: 


1. Did appellant abandon the seized narcotics as a 
direct result of police action which was unreasonable 
either at its inception or in its scope? 

2. Did the police officer reasonably believe that ap- 
pellant’s vile expletive shouted at the officer, together 
with appellant’s flight, could have threatened a breach of 
the peace? 


* This case has not previously been before this Court except 
on appellant’s petition for leave to appeal, which was granted 
on January 4, 1971. 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 24,456 


WILLIAM VON SLEICHTER, APPELLANT 


vr. 


UNITED STATES OF AMERICA, APPELLEE 


Appeal from the District of Columbia Court 
of Appeals 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


Appellant was charged by a one-count information 
filed on October 9, 1969, with possession of a narcotic 
drug, heroin, in violation of 38 D.C. Code $402 (a). 
On October 15, 1969, after unsuccessfully moving to 
suppress the seized narcotics, appellant was convicted of 
the charged offense in a non-jury trial before Court of 
General Sessions Judge William S. Thompson. Appellant 
was sentenced that same day to serve a term of impris- 
onment of ninety days or to pay a fine of $100. Appel- 
lant noted an appeal from his conviction, and on June 


(1) 
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30, 1970, the District of Columbia Court of Appeals 
affirmed that judgment. Von Sleichter v. United States, 
267 A.2d 336 (D.C. Ct. App. 1970). This Court on 
January 4, 1971, granted appellant leave to appeal from 
the judgment of the District of Columbia Court of Ap- 
peals. 

The Seizure 

Shortly after 8:15 on the evening of October 3, 1969, 
Metropolitan Police Officer Thomas A. Dinger noticed 
some suspicious activity as he and his partner were 
patrolling their foot beat in the Georgetown area. While 
walking east on O Street, N.W., Officer Dinger saw three 
men in the shadows of an alley near 314614 O Street 
(Tr. 7), standing close together and talking with “their 
hands . . . going in between them.” (Tr. 15.) Officer 
Dinger concluded that this situation demanded a closer 
look, for besides being aware that his beat area had a 
high incidence of narcotics traffic, Officer Dinger had 
observed a similar occurrence two nights before which, 
upon investigation, turned out to be a narcotics trans- 
action (Tr. 7, 16). Suspecting a transfer of narcotics, 
the two officers crossed the street to investigate (Tr. 7, 
15). As they began to cross the street, however, appel- 
lant spied them and started to walk rapidly away (Tr. 
7). Still wishing to investigate what he had observed, 
Officer Dinger called to appellant, saying, “I would like 
to talk with you a minute.” (Tr. 8.) Instead of stop- 
ping, appellant replied with an obscene remark and 
quickened his fast walk to a run (Tr. 8). The officers 
gave chase without waiting long enough to ascertain if 
any of the five or six citizens who were in the immediate 
area had been offended by appellant’s conduct (Tr. 12- 
13). 

Appellant ran around the corner onto 31st Street and 
temporarily eluded the police until two persons informed 
the two officers that they had seen someone run across 
the street and hide behind a parked Volkswagen. Ap- 
pellant was found between that car and the curb, lying 
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“on the ground, attempting to crawl under the car.” 
(Tr. 8.) Upon finding appellant, Officer Dinger told him 
that he was under arrest for disorderly conduct and, 
since his hands were underneath his stomach, ordered 
him to place them in view. Appellant twice refused that 
command, but he finally complied with the third order 
to place his hands where they could be seen when it was 
coupled with the warning that the officer would help him 
comply if he did not obey. As appellant stood, the pa- 
trolman noticed on the ground a plastic bag which con- 
tained five pieces of tinfoil holding a white powder (Tr. 
9). 


The Trial and Appeal 


Immediately prior to trial, appellant’s trial counsel 
orally moved to suppress the seized white powder and 
then added that he would stipulate to the fact that the 
seized evidence was heroin, since the only disputed issue 
was the legality of that seizure (Tr. 3-5). The trial 
court denied appellant’s motion after arguments by both 
counsel on the question of probable cause to arrest, and 
then found appellant guilty on the basis of the suppres- 
sion hearing evidence and the stipulation of counsel. 

Although the District of Columbia Court of Appeals 
affirmed appellant’s conviction on June 30, 1970, the 
three judges on the panel each filed a separate state- 
ment. Von Sleichter v. United States, supra. Judge 
Nebeker wrote the principal opinion and voted to affirm, 
concluding that the officer’s actions in telling appellant 
to remove his hands from beneath his stomach and to 
stand were reasonable. He arrived at that decision by 
balancing the officer’s need to act against the intrusion 
upon appellant’s personal security resulting from the 
patrolman’s response to the situation that confronted 
him. In Judge Nebeker’s opinion, which was contrary 
to the position taken by his dissenting colleague, the 
label that a policeman gives to his actions is not disposi- 
tive; rather, the extent to which his actions in response 
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to a challenging situation infringe upon the individual’s 
personal security is controlling. Judge Nebeker did not 
conclude that appellant was in fact arrested when he 
was told to stand. Judge Kern also voted to affirm but 
based his decision upon the view that Officer Dinger had 
probable cause to arrest appellant for disorderly conduct 
under the circumstances of the case. Judge Gallagher 
disagreed with the positions of both of his colleagues 
and voted to reverse the conviction, reasoning that ap- 
pellant was arrested when told to stand and that the 
officer lacked probable cause to arrest for disorderly con- 
duct or narcotic activities at that time. Thus, in his 
opinion, the fruits of that seizure should have been sup- 
pressed. 


ARGUMENT 


L Appellant’s discarding of narcotics into the plain 
view of the seizing officer was not the result of police 
action which was unreasonable either at its inception 
or in its scope. 

(Tr. 6-16) 


Prior to Terry v. Ohio, 392 U.S. 1 (1968), search and 
seizure law in street confrontation situations had taken 
on an “all or nothing” quality through the utilization of 
a simplistic mode of analysis which focused solely on 
probable cause to arrest. Under that approach, either 
the police could arrest and then search, or they could 
do nothing. E.g., Henry v. United States, 361 U.S. 98 
(1959); see Barrett, Personal Rights, Property Rights, 
and the Fourth Amendment, 1960 Sup. Cr. REv. 46. This 
method of analysis, however, was inadequate in street 
confrontation situations because many of the almost in- 
finite variety of street encounters required police re- 
sponses short of an actual arrest. Cf. Kelley v. United 
States, 111 U.S. App. D.C. 396, 298 F.2d 310 (1961). 
See also Bailey v. United States, 128 U.S. App. D.C. 
354, 361, 389 F.2d 305, 312 (1967) (Leventhal, J., con- 
curring). Courts in this jurisdiction and elsewhere have 
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recognized in what may be called “approach-confront- 
interrogate” cases that the police may act prior to ar- 
rest and have a right to investigate suspicious behavior. 
E.g., Green v. United States, 104 U.S. App. D.C. 23, 
259 F.2d 180 (1958), cert. denied, 359 U.S. 917 (1959) ; 
People v. Henneman, 367 Ill. 151, 154, 10 N.E.2d 649, 
650 (1937). However, the police were not authorized to 
force an encounter prior to probable cause to arrest. 
Green v. United States, supra, 104 U.S. App. D.C. at 
25, 259 F.2d at 182. 

In Terry v. Ohio, supra, 392 U.S. at 16, the Supreme 
Court recognized that the Fourth Amendment governs 
street confrontations as well as arrests, for a “seizure” 
occurs whenever “a police officer accosts an individual 
and restrains his freedom to walk away.”? But instead 
of looking for the point of time at which an arrest oc- 
curred, the Court focused upon the reasonableness of the 
intrusion upon the individual’s personal security.2 As 
the Court stated, the test is one of reasonableness of the 


officer’s actions both at its inception and in its scope. 
Id. at 19-20. Although the Terry Court did not explicitly 
determine the validity of the stop before the limited 
frisk, Mr. Justice Harlan in his concurrence stated that 
the acceptance of the right to frisk necessarily recognizes 
the right to stop: “[I]f the frisk is justified in order 
to protect the officer during an encounter with a citizen, 


1 While every arrest is a seizure of the arrestee’s person, not 
every seizure of an individual is an arrest. As the Court stated 
in Terry, an arrest in the traditional sense entails a trip to the 
stationhouse to initiate a criminal prosecution. 392 U.S. at 16. 
“An arrest is the initial stage of a criminal prosecution. It is 
intended to vindicate society’s interest in having its law obeyed, 
and it is inevitably accompanied by future interference with the 
individual’s freedom of movement, whether or not trial or con- 
viction ultimately follows.” Jd. at 26 (footnote omitted). 


? This method of analysis, which Judge Nebeker employed in the 
case at bar, is buttressed by the statement in Terry that “the 
scope of the particular intrusion, in light of all the exigencies of 
the case, [is] a central element in the analysis of reasonableness.” 
$92 US. at 17-18 n.15. Accord, Chimel v. California, $95 U.S. 752 
(1969). 
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the officer must first have constitutional grounds to in- 
sist on an encounter, to make a forcible stop.” Id. at 32 
(emphasis in original). This Court in Young v. United 
States, 140 U.S. App. D.C. 333, 435 F.2d 405 (1971), 
has recognized the right of a police officer to make a 
forcible stop for brief questioning in suspicious circum- 
stances, and has also indicated that a stop may be justi- 
fied on less information than would be needed to make 
a greater intrusion of a frisk reasonable. 

Contrary to appellant’s position, we submit that the 
officer in the case at bar was “able to point to specific 
and articulable facts which, taken together with rational 
inferences from those facts, reasonably” * warranted the 
forcible stopping of appellant for investigation. Officer 
Dinger observed three men standing close together in 
a darkened area with their hands “going in between 
them” (Tr. 7, 15). In determining the proper weight 
to be given those viewings by the policeman, it must be 
remembered that the officer’s observations did not occur 
in a vacuum but were made by a patrolman with cer- 
tain training and experience. Officer Dinger had been 
patrolling that area for almost three months and knew 
that “(t]hat area is high in narcotics traffic.” (Tr. 6-7.) 
More importantly, two nights earlier that same officer 
had observed a similar occurrence which upon investi- 
gation had turned out to be a narcotics transaction (Tr. 
16). Thus armed with information which reasonably 
aroused his suspicions, the officer began to cross the 
street to stop appellant and attempt to ascertain exactly 
what had just taken place (Tr. 11, 15). We submit 
that the officer had a right and a duty to take a closer 


2 Terry V. Ohio, supra, 392 U.S. at 21. Appellant also suggests 
that a subjective test should be employed to determine if the officer 
intended an investigatory stop or an arrest. That contention is 
contrary to the express statement of the Supreme Court in Terry 
that an objective standard should be used to judge the validity of 
the officer’s actions. 392 U.S. at 21-22; accord, Coates v. United 
Sta’es, 134 US. App. DC. 97, 413 F.2d 371 (1969). If a sub- 
jective standard were utilized, it could degenerate into a “good 
faith” test. See Terry v. Ohio, supra, 392 U.S. at 22. 
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look at that suspicious situation. Dorsey v. United 
States, 125 U.S. App. D.C. 355, 372 F.2d 928 (1967). 
The course of action which he chose, to require appellant 
to stop, was a reasonable balance of the officer’s need to 
investigate as weighfed against the intrusion which that 
action would require into appellant’s personal security. 
Young v. United States, supra. 

Appellant, however, spied the officer crossing the street 
and began to leave the scene hurriedly (Tr. 7). When 
the policeman told appellant that he wished to talk wi 
him, appellant increased the officer’s suspicions by shout- 
ing an obscenity at the officer, fleeing and then attempt- 
ing to hide under a small car (Tr. 8). Flight, although 
not always or necessarily a positive in m of guilt, 
is a factor that a police officer may properly consider 
when deciding what response is reasonable in light of 
a suspect’s actions. Hinton v. United States, 137 U.S. 
App. D.C. 388, 424 F.2d 876 (1969). As Judge Nebeker 
stated in the instant case: 


When the officer, naturally continuing his investi- 
gation, located appellant, it was reasonable, both for 
security and the sake of the investigation, to seize 
appellant by demanding that he put his hands into 
view and get up. It is, after all, too much to expect 
the officer to continue with appellant lying in the 
gutter concealing his hands. Von Sleichter v. United 
States, supra, 267 A.2d at 338 (footnote omitted). 


We submit that the limited intrusion upon appellant’s 


ersonal security occaSioned—by—the—officer's—command 
“that he plage hts—hands in view was reasonable when 
salenced agaist te-officer'sduty to investigate. 

It is at this point that the inquiry into the reason- 
ableness of the policeman’s actions must end, for it was 
at that time that appellant abandoned the narcotics as 
he rose from the ground (Tr. 9). If the officer’s actions 
in stopping appellant and commanding him to place his 
hands in view were reasonable, as we submit they were, 
then what happened after that is irrelevant since ap- 
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pellant had abandoned the property before he finished 
standing. Unz tes v. Johnson, —— U.S. App. D-C-——— 


= 442 F.2d 1289 (1971). Since the officer had “a 
right to be in the position to have” a view of the aban- 
doned narcotics, he had a right to seize them. Harris 
v. United States, 390 U.S. 284, 286 (1968); accord, 
United States v. Wright, D.C. Cir. No. 23,060, decided 
April 19, 1971. 

Judge Gallagher’s, appellant’s and amicus’ assertion 
that an arrest occurred when the officer told appellant 
he was under arrest for disorderly conduct is, we con- 
tend, with all due respect, without merit and amply 
refuted by the record. Although the fact that Officer 
Dinger informed appellant that he was under arrest is 
important, that factor is not by itself determinative of 
the moment that an arrest took place, for ascertaining 
when an arrest has occurred is a judicial determination. 
Bailey v. United States, supra; Bell v. United States, 
102 U.S. App. D.C. 383, 254 F.2d 82, cert. denied, 358 
U.S. 885 (1958). While what an officer says and thinks 
is relevant, the amount of intrusion upon appellant’s 
personal security occasioned by the officer’s actions is 
more significant. Here appellant was told only to place 
his hands in view and to stand. Moreover, appellant 
was not under arrest when he began to stand, for it is 
axiomatic that an arrest does not occur when a person 
is told he is under arrest, but rather, when a custodial 
control is actually exercised over him. Capitoli v. Wain- 
wright, 426 F.2d 868 (5th Cir.), cert. denied, 400 U.S. 
906 (1970); People v. Savage, 102 Ill. App. 2d 88, 243 
N.E.2d 702 (1968). See also Young v. United States, 
supra; Russen v. Lucas, 171 Eng. Rep. 1141 (Nisi Prius 
1824). In the case at bar, “the events prior to the seiz- 
ure of the heroin lacked significant and substantial in- 
dicia of formal arrest.” Von Sleichter v. United States, 
supra, 267 A.2d at 337-38. 

It is this factor which also dispels amicus’ argument, 
for, unlike the situation in United States v. Cunning- 
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ham, 138 U.S. App. D.C. 29, 424 F.2d 942, cert. denied, 

899 U.S. 914 (1970), the seizure in the case at bar is 
justified by what actually happened and not by what the 

police might have done. In Cunningham this Court re- 

jected the government’s alternative argument that a 

search consistent with an arrest was permissible since 

the facts would have justified a stop and frisk which 

would have led to probable cause for an arrest. Amicus’ 
reliance upon that case has overlooked the facts, for the 

police had already stopped Cunningham and his co-de- 
fendant with drawn guns and immediately proceeded to 

search them and their car. See appellee’s brief in Cun- 
ningham, supra, at 6. In the case at bar the only indi- 

cation of an arrest was the label the patrolman gave to 

his actions; his conduct was entirely consistent with an - , 
investigative stop. Contrary to amicus’ assertion, Judge As re 
Nebeker’s statement does not authorize the police to sup- 4) 
port an illegal arrest by a hindsight argument. He mere 7 

ly recognizes that actions speak louder than words. 


II. Officer Dinger possessed enough information before 
he ordered appellant to place his hands in view to 
have warranted a reasonable man in believing that 
appellant had committed the offense of disorderly 
conduct. 


(Tr. 6-18) 


Although Judge Kern did not expressly disagree with 
Judge Nebeker’s position, he voted to affirm appellant’s 
conviction for a different reason, having concluded that 
the patrolman had probable cause to arrest appellant for 
disorderly conduct prior to the discarding of the nar- 
cotics. We agree with J udge Kern as well as with Judge 
Nebeker. At the outset it is important to note that the 
obscene expletive shouted by appellant, when considered 


—in-the-abstract by itself, er be so offensive as to 
constitute disorderly conduct. Cohen ¥—-Catifornta 203 


U. Owever, the obscenity in the case at 
bar was hurled, as appellant and amicus seem to forget, 
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) at a policeman‘ during certain disruptive egnduct by _ 
| appellant, thereby adding a new ‘and possibly crimina: 
dimension to otherwise protected speech. Cf. Cohen v. 


California, supra, 403 U.S. at 20-22. 

It is also important to remember, as appellant and 
amicus have not done, that we are concerned with prob- 
able cause to arrest and not with whether or not an 
offense has in fact been committed. Probable cause, as 
the very name implies, deals with probabilities and not 
with certainties. E.g., Brinegar v. United States, 338 
U.S. 160, 175 (1949). In determining whether an offi- 
cer was armed with the requisite probable cause to ar- 
rest, the question to be considered is whether he had 
knowledge of facts and circumstances which, when 
viewed in the light of his expertise gained through train- 
ing and experience, would warrant a reasonable and 
prudent police officer in believing that appellant had 
committed an offense. E.g., Bell v. United States, supra. 
In the case at bar, it is clear that if an act of disorderly 
conduct was committed, appellant was the culprit. The 
only issue, then, is whether it was reasonable for Officer 
Dinger to believe that such an offense had been com- 
mitted. We submit that it was. 

Appellant and two others were standing in a darkened 
area of O Street, N.W., when the two uniformed officers 
began to cross the street towards them (Tr. 6-7). As 
appellant noticed the officers approaching, he hurriedly 
moved away. Then he not only refused to stop when 


* Appellant’s contention that a policeman can never be a member 
of the public protected from obscene and indecent language is 
refuted by this Court’s decision in Johnson v. United States, 125 
US. App. D.C. 243, 370 F.2d 489 (1966). In Johnson the remarks 
in question were addressed to policemen, and only policemen were 
within hearing distance; yet this Court upheld Johnson’s arrest for 
disorderly conduct. We would also suggest that the instant case 
is not a proper vehicle for such a contention as that advanced 
by appellant, since we are not dealing with a conviction for dis- 
orderly conduct but rather with an arrest for that offense which 
led to a conviction for a different offense. Johnson Vv. United States, 
supra, 125 U.S. App. D.C. at 245 n.2, 370 F.2d at 491 n.2. 
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asked to do so by one of the officers but replied with a 
shouted obscenity and started running east on O Street 
(Tr. 7-8, 12). Although several citizens were close 
enough to appellant to hear him, the officers were unable 
to ascertain if they were offended by appellant’s conduct 
since the policemen had to chase appellant (Tr. 12-13). 
Appellant, with the officers in pursuit, ran around the 
corner of 31st and O Streets, past a man and a woman, 
across 31st Street, and hid behind a car (Tr. 8). Surely 
Officer Dinger could reasonably believe that appellant’s 
conduct thus far was within the proscription of 22 D.C. 
Code § 1107,° as Judge Kern held, or of 22 D.C. 

§1121.° Both statutes require circumstances which 
threaten a breach of the peace” before they are actually 
violated, but in this case appellant’s vile reply to an 
officer properly doing his job, as well as his flight past 
several citizens with the officers in pursuit, would rea- 
sonably warrant the belief that appellant’s conduct could 
have threatened a breach of the peace. Johnson v. United 


States, supra note 4. Whether or not appellant’s conduct 
did constitute disorderly conduct is immaterial; all that 
is required for probable cause to arrest is that the offi- 
cer’s belief that the offense could have been committed 


522 D.C. Code § 1107 provides in pertinent part: 


It shall not be lawful for any person or persons . . . to curse, 
swear, or make use of any profane language or indecent or 
obscene words .... 


¢22 D.C. Code § 1121 provides in pertinent part: 


Whoever, with intent to provoke a breach of the peace, or 
under circumstances such that a breach of the peace may be 
occasioned thereby— 

(1) acts in such a manner as to annoy, disturb, interfere 
with, obstruct, or be offensive to others . . . [is guilty of 
disorderly conduct]. 


tIn Williams v. District of Columbia, 186 U.S. App. D.C. 56, 
419 F.2d 688 (1969) (en banc), this Court read into section 1107 
the qualifying requirement that the language be spoken in cir- 
cumstances which threaten a breach of the peace, lest that section 
be deemed unconstitutionally vague. A corresponding requirement 
is written into section 1121, supra note 6. 
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be reasonable. Worthy v. United States, 188 U.S. App. 
D.C. 188, 190, 409 F.2d 1105, 1107 (1968). Far from 
being a lessening of Williams v. District of Columbia, 
supra note 7, as amicus suggests, Judge Kern’s state- 
ment is simply a recognition of the lesser standard for 
an arrest as compared with the degree of proof required 
for a conviction. 


CONCLUSION 


WHEREFORE, appellee respectfully submits that the 
judgment of the District of Columbia Court of Appeals 
should be affirmed. 


THOMAS A. FLANNERY, 
United States Attorney. 


JOHN A. TERRY, 
JOHN O’B. CLARKE, JR., 
Assistant United States Attorneys. 
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NILLIAAM VON SLSICETER, 
Fetitioner, 
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UNITED “TALss, 
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AFFEAL FROM THe 
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CCURT OF *IPEALS 


REFLY BRESF FOR ZFFZLLANT 

Apvellant and the government both agree in 
this case that the evidence uron which arrel- 
lant‘s conviction was based was seized at a cime 
when it was in the officer's “plain view.” The 
government concedes that for the seizure to have 
been lawful the officer was reguired to have "a 
right to be in the rosition to have" a view of the 


abandoned narcotics. Gov't Br. p. 3. 


The government has two theories on which it 


relies to show that the officer had that right: 


one, wishing away the crucial fact cf arreltant's 

| 
arrest and relying exclusively on a Terry v. Chio, 
292 U.S. 1 (196%) investigation (Gov'c Br.,' rart I, 


ecpecially p. 3); the other asserting in the al- 


ternative that the arrest for Cisorderly conduct 


was valid and that the rlain view and the seizure 
were pursuant to that arrest. JId., rart 1: 
I. The Right to Be in fFosition to Have 
the Flain View -- Rerly to fart I 
of the Government's Brief 
It is uncisruted chat the officer did not have 
the plain view of the seized narcotics until after 
he (1) informed arpellant that he was under arrest 
for disorcerly conduct, (2) three times ordered 
appellant to place his hands in view, the third 
order reinforced with the "warning that the officer 
would helr him comrly if he did not obey” (Gov't 
Br. p. 3) ane (3) apnellant stood up, revealing 
the narcotics on the ground. Gov't Br. r. 3. 
On the basis of these facts, aneiiant a 
argued that the police: officer came into the 
position to have the rlain view of the narcotics 


only pursuant to an arrest of appellant for dis- 


orderly conduct, for having uttered an obscenity. 


Arrellant has further argue? chat the necessary 
elements of that offense were lackine and that 
therefore the arrest was unlawful, ane the 


seizure unjustified and in violation of the 


Fourth *menement. 


fhe tecalt rrincictes gevernine "plain view’ 


were recencty set out by che Surreme ‘ourt at 
tencth in Cooijeéce v. Hew Hampshire, U.S. 


(October term1979, No. 3222; @ecidee on 


June 2%, 19713). 


It is weil established that uncer 
certain circumstances the roltice may 
seize evidence in rlain view without 
@ warrant. But it is imrort7nt tec keer 
in min? that, in the vast majority 
of cases, any evidence seized by the 
rolice wilt be in flain view, at least 
at the moment of seizure. fhe problem 
with the ‘rlain view” doctrine hs 
been to identify the circumstances in 
which ir?ain view has legal significance 
rather than being simrly the normal 
concomitant of any search, legal or 
illegal. 


Or. at 2%. 


What the "rlain view" cases have in 
common is th-t che police officer in 
each of them had a prior justification 
for an intrusion in the course of 
which he came ina@vertently across a 
piece of evidence incriminating the 
accused. The doctrine serves to sup- 
plement the rrior justification -- 
whether it be a warrant for another 


object, hot pursuit, search incieens HF 
lawful arrest, or some other jsegitimate 
reason for teing rresenc unconnected 
with a search Girecteé against the ac- 
cuseé ~- and permits; the warrantless 
seizure. 


Slip. Cr. at 22. 


The government argues in part I of its 
brief that the officer came into cosition to 
have che view not vursuant cto a “lawfu). arrest" 


or in “hot vursuit,” but had another "“Tecitimate 


reason for being rnresent” -- a Terry ston-and- 


frisk.—’ The government argues that an arrest 

x/ The government rightly does not rely here 
on the “hot pursuit” grounc. whe Court's 
reference in Cooltidce is to “hot rursuit' 
of a fleeing suspect," Slip Cr. at 21, 
citing Warden v. Hayéen, 297 U.3. 294 | 
(1967). In Warden, the Court found justi- 
fies a search, made within minutes after 
a robbery, of a house into which the sus- 
nected robber had run. ‘he search for 
evidence was lawful as part of a lawful 
hot pursuit of the suspect. As the Court 
found, the police in Warden v. Hayden 


acted reasonably when /without a 
warrant.” they entered the house and 
began to search for a man of the © 
@escrirtion they had been given 
and for weapons which he haé useé in 
the robbery or micht use against 
them...the seizures occurred prior 
to or immediately contemroraneous _ 
with Eayden's arrest, as part of an 
effort to find a susrected felon, © 
armed, within the house into which 


(Footnote continued on following pace.) 


had not yet been made by the officer when he 
stooe over arrellant who was tying rrone on the 
grounc¢; teld arrellent he was uncer arrest,and 
three times orGered him to rlece his hands in 
view. Insteac, the government arcues, “custodial 
control” was not exercised over arrellant and 

an arrest Sic not take rlace until after arrellant 
had risen and the roliceman seized him. (Gov't 
Br. Pp. While the government argues in rart 
It of its brief that the arrest for disorderly 
concuct was justifiec, it seems to make the 
argument outlined above in order to avoid the 
taint of what it fears was indeed an unlawful 
arrest. 


We answer first the covernment’s claim with 


{Footnote continues from preceding rage.) 


he had run only minutes before the 
police arrivec. 


337 U.S. at 292-99. 


The Court’s reference in Coolidge to "hot 
pursuit” must therefore be read a3 refer-~ 
ring to a pursuit that is reasonable uncer 
the Pourth ?mendmenc, or at least under 
ferry. In this case, then, the government 
frames the question at issue as whether 
the officer "acted reasonably” under ferry 
in seeking to stor, chasing and ordering 
appellant to rise. 


respect to the timing of the arrest, and second, 
| 


accepting the government’s claim arquengo, the 
assertion that the intrusion into appellant's 


liberty was justifiable. 


W tf E e. To argue, as 
the government does, that an arrest is not com- 
pleted when an officer announces to the ar- | 

estee that he is under arrest in circumstances 

where it is clear that the officer has physical 

control over the arrestee, is, to say the least, 
*/ 


novel. The acceptance of such a notion by the 


court would be dangerous indeed. It would 


deprive both officer and arrestee of the kind 


x/ fhe government's citation to Canjtoli v- 
Wainwright, 426 F.2d 868 (Sth Cir. 1970), 
cert. denied, 499 U.S. 406 (1970),as 
the principal support for this proposition 
is bewildering. Capitoli turned on the | 
acmissibility in evidence of stolen goods 
thrown from defendant's fleeing vehicle. 
and picked up by the pursuing officer. © 
The court held that che officer had reason- 
able cause to pursue, having heard of the 
robbery, recognized a passenger in the car 
as a felon known to work in that way, heading 
from the location of the robbery toward) 
the felon's home. The only reference to 
arrest was defendant's claim that an 
illegal “constructive arrest" occurred 
when the officer began to give chase. The 
court rejected this argument without dis- 
cussion. 


of certainty chat is most imrortane in the 
street arrest situation. The act of arrest, 
even where untawful, cives the officer authority 
over the rerson cf the arrestee and imroses 
obligations uron the arrestee not to resist the 
officer's exercise of authority. It is astonish- 
inc for the covernment to arcue for a ?efinition 
of arrest that leaves the validity of the officer's 
authority ané the nature of the arrested rerson's 
oblication to be peaceable in such a state of 
uncertainty. 

Zhus Judge Nebeker was incutging in dan- 
gerous casuistry when he wrote that ‘the events 
erior to the seizure of the heroin lacked 


sicnificant and substantial indicia of formal 


arrest.” 267 2.24 at 2327 -383, guoted in the 


Government's brief at r. 3. Jadge Gallagher's 
Opinion ¢isputine Judge HNebeker (but in accore 
with the orinion of Judge Kern on the arrest 
auestion) exrresses the more sensible rule -- 
one which, we sugcest, accords with the usual. 
unéerstanding of rolice officer and arrestee, 


2z well as with the realities of the situation. 


Judge Gallagher wrote: 


-..the officer stated specifically to 
appellant that he was under arrest and | 
testified at the trial thet he considered 
he was then making an arrest. I cannot 
agree that this was merely a “label 
hastily placed by the officer upon his. 
official conduct" which we can overlook 
and, instead, apply Terry. 4 person can 
hardly be more under arrest than when an 
officer plainly tells him he is. In 
criminal law these are critical words 

and not mere conversation. All that 
remains is transportation to the precinct 
for booking. The fourth amendment area 
is elusive enough without adding another 
element. In my view, an arrest occurred 
when it was announced, foreclosing the 
application of Terry. 


287 A.2d at 342. 

In short, the government's attempt to 
wish away the arrest by splitting the event into 
frames of a motion picture film belies reality. 


L : tigati - We here assume 


arguendo that appellant's arrest did not take 


place until after he had risen in response to 
the officer's order and that hence the officer 
had the view of the narcotics before, and not 
pursuant to appellant's arrest for disorderly 
conduct. The question as framed by the govern- 
ment is whether the officer's conduct up to that 


point was reasonable -- whether the facts 


“warranted; the forcible stopping of arrellant 
for investigation." Gov't Br. p. 6. 

We have already discussed the factual situ- 
ation, showing that under Terry stendards the 
policeman‘'s stor-and-chase were unjustified. 
app. Br. pp. 19-25. The two decisions of this 
court upon which the government principally 
relies in surport of this argument underscore 
the cifference between a lawful Terry investi- 
gation and the unlawful interference with 


appellant in this case. 


in Young v. it States, 149 U.S. App. 


D.C. 333, 435 F.2d 405 (1971) (Gov't Br. pp. 6, 

7) the police stopped “a car occupied by five 

men” which had been “parked in front of” a 

bank, “made a U-turn and followed a delivery 
truck whose driver had just left the bank." The 
stop was made after the policeman had learned 
“that the delivery truck was overdue." 435 F.2d 
at 497. The court held: “Stops as well as 
arrests must satisfy the Fourth 4mendment require- 


ment of reasonable cause....", and the stop in 


that case was reasonable: 


The cloze observation of the bank by 
the occurants of the car, their hasty 
U-turn to fol’*ow the @elivery cruck, 
ané the rerort that che Cetivery truck 
was overcue, obviously consticucted a 
situation which warrante? further 
investigation into the rossibility 
that a robbery was underway, and the | 
conduct of that inouiry with the caution 
avrrorriate co a crime of violence. 


425 F.2@ at 499-4909, 


In Dorsey v. United states, 125 U-S. 


D. (. 255, 272 F.2@ 929 (1967), a rre-ferry. 


Gecision of this court which foreshadowed 


ferry, defendants had been convictec for ros- 
session of narcotics found when a policeman 
flashed his light into their automobile. 2s this 


court held, "the essential inouiry, as is cus- 
tomarily the case in Fourth Amendment claims, is 


the reasonableness of the police concuct uncer 
the circumstances." 125 U.S. Apr. D. ©. at 


272 F.2d at 9°39. In Bbersey, the court twice 


emphasised, the investigation was reazonable 


because "/ a_/ppellants were recognized by the 


officers as rersons they had known for some 


time to be associated with narcotics violations.” 


372 F.2d€ at 929. Again, 


It is undisruted that the rolice 


officers knew of the narcotics records 


es 
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of arrellants. When the officers 

suddenly saw them situatece as they 

were at the time and rlace in question, 

the former were entitled to extend 

their rreventative ratrolling mission 

to the extent of arrroachinge the car 

ang observing whet was going on inside. 
272 F.2@ at 929-21. 

It woule be re€undant to cwell uron the 
@ifference in the fact zituacions before the 
officers in Young and in Dorsey on the one hand 
and in this case on the other. Very simply, 
there it lackine here either the knowledce of 
a previous narcotics recers6, present in Dorsey, 
or the circumstances leading to a reasonable 
belief that a crime had been committed an@ chat 
the incividuals searched might have committed 
it, npresent in Younc. 

II. Valizity of the Arrest for Yisorderly 

Conduct -- Rerly to Fart II of the 


Goverrment’s Brief 


In rvart II of its brief the government 


attempts to justify arrellant’s arrest for dis- 


orderly conduct for wearing by avoiding 
Williams v-. District of Columbia, 135 U.%3. Arp. 
BD. €. 56, 419 P.2d 623 (1969). The argument is 


that the officer had reasonable or probable 


cause to believe thac arrellant’s rema7r 
threatenes a breach of the peace. Gov't Br. 


pr. 19-11. This is baseé on the Girection of 
the remark ‘to an officer rrorerly doing hi 
job" -- i.e., that the insultec officer's own 
potential violent reaction rrovided thac of- 


ficer with rrobable cause thac a breach of the 
! 


peace -- by the officer himself -~ was threatened. 


This hardly needs reply. It is further based on 


appellant's "flight rast several citizens with 


the officers / sic; there was but cone officer_/ 


in pursuit’ -- again, that the officer's own 


chase somehow threatened a breach of the nreace. 
I 
The government forgets, moreover, that 


Williams itself was a case of an offensive 


remark addressed to a police officer, and that 


chis court in Williams established a higher 
standard for police officers than for others of 


resistance to such provocation. Apr. 12-15, 
*/ 
at 14.7 


—_——— 


x/ Jehnson v. United States, 125 U.3. Apr. 
De. €. 242, 270 F.2e 439 (1966) (Gov't. 
Br., mp. 19, n. 4) was decided before 
this court in Williams interpreted 5. ¢. 

(Footnote continued-on following page.) 


In any event the heart iz cut oat ox 


covernment’s arcument on this roint by the 
Nurreme court's Gecision in Cohen v- California, 
492 U.3. tS, 9 c 1789 (1971). In Cohen 
the court, in en cnrinicn by Justice Yartan, 
con@emneé ¢2lifornia’'s atcemrt cto 


excite, as ‘offensive conéuct", one 
rarticutar tcurritous erithect from 

the rabtic Ciscourse, either upon the 
theory of the court below that its 

use is inherent'*y tikely to cause 
violent reaction cr uron a more general 
assertion thic the States, acting as 
cuaréians of rublic moravity, may 
rrorerly remove this offensive wore 
from the rublic vocabulary. 


* * * 


We have been chown no evidence that 
eubstantial numbers of citizens are 
strnding reacy to strike out rhysically 
at whoever may assauit their sensi- 
bilities with execrations like that 
utceres by ‘ohen. 


91S. (t. at 17°7. 


———$_ 
(Footnote continuec from rrececince race.) 


Code sec. 22-1197 as recuiring the element 
that the language must threaten a breach of 
the reace. hus the get in Johnson that: 
"The obscene language addressed to the offi- 
cer in the circumstances of arre* lant's 
conduct above zet forth supports the arrest, 
279 P.?a at 499, it no longer good law. The 
court Gice not dea]. with the gueztion, squarely 
rrecented here, whether a roliceman may reason~ 
ably be: provokeé to violence by an “obscene” 
expletive acéressed to him in circumstances 
where he is obviously in no physical danger. 
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fhe wore “utcered by Cohen” it the zane 
word utteree by arrpellant here. Yet as the 


Court said, 
while the rarticular four-letter word 
beine litigatec here is rerhars more 
Gistasteful than most others of its 
cenre, it is nevertheless often crue 
that one man's vulgarity is another's 
lyric. 


91 3. Ct. at 172°. 

III. Conclusion 

The arcuments uron which the Serene 
relies are trecious and jesuitical. The 
realities o£ the situation confronting the 
police officer are plain on the record. The 
rrinciples of law are clear. The judgment of 


the District of Columbia Court of Apreals should 


be reversed. 


Resrectfully submittee, 


William A. Dobrovir 

2995 L Street, N.W. 
Washington, D. €. 27926 
Atcorney for %rrellant 
(Appointed by this Court) 
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BRIEF OF ACLU FUND AS AMICUS CURIAE 


The American Civil Liberties Union Fund of the 
National Capital Area ("ACLU Fund") submits this brief 
as amicus curiae in support of the position edyanced by 
appellant on two issues; 

1. May the lawfulness of a search that follows 
an arrest made without probable cause be judged, after 
the fact, under the "stop and frisk" Seenaamtener Terry 
v. Ohio, 392 U.S. 1 (1968)? 

2. May an arrest be lawfully made under the 
"cursing" provision of D.C. Code § 22-1107 where the 
only evidence of a threatened breach of the peace is 
that the words were uttered "within earshot of several 


citizens"? 


ARGUMENT 


I. A SEARCH INCIDENT TO AN UNLAWFUL ARREST 
CANNOT BE JUSTIFIED AFTER THE FACT ON 
"STOP AND FRISK" GROUNDS. 

Appellant was placed under arrest for disorderly 
conduct. The arresting officer then insisted, three 
times, that appellant stand up, the third insistence 
being accompanied by a statement that appellant would 

tstea if he did not comply. He complied, and it 
was then that the evidence was discovered and seized. 

Judge Nebeker, in voting to affirm appellant's 
conviction, declined to consider whether the arrest 
was lawful. He evaluated the seizure of evidence under 


the "stop and frisk” guidelines set forth in Terry v. 


Ohio, 392 U.S. 1 (1968), and related cases. 


This was error. The error blurs the once clear 
toundaries which distinguish the "stop," a relatively 
limited invasion of privacy, from the "arrest," a much 
deeper invasion with important collateral consequences. 
Even where an arrest is made without probable cause, 


police are now told, a seizure of evidence may later be 
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justified as a "stop and frisk" in the right circum- 
stances. Therefore, police will conclude, an arrest 
may be made upon little more than mere suspicion. 
Thus, the error drastically undercuts the exclusionary 
rule established nearly cone hundred years ago “and 
sharply reduces that rule's power as a deterrent against 
unconstitutional conduct by police. | 

No case that we have found supports guage Nebeker's 
view of the law. Nor is that view supported by the 
two cases cited in his opinion. In United States v. 
Bond, 422 F.2d 660 (8th Cir. 1970), the court said that 
an arrest based upon "probable cause" might be lawful 


even if the officer named a different offense at the time 
2] ; 


of eee but it found no probable cause in any event 


1/ Boyd v. United States, 116 U.S. 616 (1886). 


2/ In the present case, the Government attempted to 
sustain the arrest of appellant on the basis of 
probable cause for a narcotics arrest, although he was 

arrested for disorderly conduct. 


eis 


and reversed. Payne v. United States, 111 U.S. App. 
D.c. 94, 294 F.2d 723, cert. denied, 368 U.S. 883 (1961), 
was @ routine case (decided 7 years before Terry) holding 
that an arrest without a warrant is lawful if based upon 
"probable cause." 

Judge Nebeker also refers to Chief Judge Bazelon's 
concurring opinion in Coleman v. United States, 137 U.S. 


App. D.c. 48, 58, 420 F.2d 616, 626 (1969), but no sup- 


port can be derived from that opinion either, as an 
examination of the facts will show. In Coleman the 
officers were following a truck which fit the description 
of a truck being used as a getaway vehicle following an 
armed robbery; the driver also fit the description of 
one of the robbers and in addition the officers saw 
another man peeping furtively out of the truck's rear 
window. The officers stopped the truck. The driver 
alighted, and one of the passengers again looked quickly 
through the rear window and then ducked back out of 
sight. Atithis point one of the officers drew his 
revolver and ordered the driver to turn and place his 


hands on the side of the truck. The officers then 
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opened the truck's rear doors and saw incriminating 
evidence in plain sight. The evidence and the occupants 
of the truck were then taken into custody. | 

The majority in Coleman held that the officers 
"acted reasonably in stopping the truck and arresting 
its occupants." 137 U.S. App. D.C. at 53, 420 F.2d at 
621. The majority did not make clear, however, when it 
thought the arrest had taken place. Because of this 
ambiguity, Chief Judge Bazelon wrote a concurring opinion. 
He agreed that the officers acted reasonably in stopping 
the truck (under Terry v. Ohio). He specifically 
indicated that he did not believe stopping the truck con- 
stituted an arrest. Nor did he believe the officers had 
probable cause to arrest at the time they stopped the 
truck. He most certainly did not indicate that after 
an officer has in fact made an arrest, and has announced 
it to be such, the lawfulness of that action can be 
judged under the less vigorous "stop and frisk" standards. 

Indeed, such an interpretation of Chief guage 


Bazelon's opinion in Coleman would be inconsistent with 


a per curiam opinion (in which he joined) in a/ later case, 
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United States v. Cunningham, 138 U.S. App. D.C. 29, 424 
F.2d 942, cert. denied sub nom. Thaxton v. United States, 
399 U S. 914 (1970). In that case the officers had 
clearly placed the appellants under arrest. On appeal, 
the appellants argued that the arrest was not based upon 
probable cause {and that accordingly the evidence seized 
in a search incident to the arrest should have been sup- 
pressed). The Government argued that the probable cause 
issue need not be reached because 


"_ . . whether or not probable cause existed, 
appellant's conduct was suspicious enough to 
justify a 'stop and frisk.' Terry v. Ohio, 
392 U.S. 1 (1968). . . . Therefore, the argu- 
ment goes, an arrest and incident search 
(which were not permissible in the known cir- 
cumstances) Should be held valid if a frisk 
(which was justified) would eventually have 
produced the same incriminating evidence."1/ 


This Court ‘disagreed in no uncertain terms: 


". . . But this syllogism must be rejected 
for the same reason that "a search is not 
to be made legal by what it turns up.' 
United States v. Di Re, 332 U.S. 581, 595 

z ack of probable cause cannot be 
made up in hindsight ty a hypothetical varia- 
tion in the basis on which a search was 
conducted.”2/ 


1/ Emphasis is the Court's. 


2/ The Court then turned to the question of probable cause 
and ruled against the appellant. 
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And this is as it should be. As we have indicated 


above, the exclusionary rule operates as a powerful 
deterrent to unlawful (and unconstitutional) arrests 
which invade the right of privacy secured by the Fourth 
Amendment. See, e.g., Mapp v. Ohio, 367 U.S. 643 (1962). 
The "stop and frisk" authorized by Terry is a mer more 
limited invasion. 


"|. . An arrest is a wholly different 

kind of intrusion upon individual free- 

dom from a limited search for weapons, 

and the interests each is designed to 
serve are likewise quite different. An | 
arrest is the initial stage of a criminal 
prosecution. It is intended to vindicate 
society's interest in having its laws 
obeyed, and it is inevitably accompanied 
by future interference with the individual's 
freedom of movement, whether or not trial 
or conviction ultimately follows. The | 
protective search for weapons, on the other 
hand, constitutes a brief, though far from 
inconsiderable, intrusion upon the sanctity 
of the person. ... ferry v.- Ohio, supra, 
392 U.S. at 26. | 


Thus, when the Terry requirements are met, police have 
"a narrowly drawn authority to permit a reasonable search 
for weapons for the protection of the police officer," 
392 U.S. at 27. | 

Judge Nebeker's opinion ignores this distinction 
between the two types of police action. But the distinction 


a 


is important. It is important for police to know that 
if they lack “probable cause" they may not arrest, may 
not conduct a thorough search, may not take the citizen 
to the precinct, book him, give him an arrest record 
that Lessee a near-permanent stigma, detain him in a 
cell block, and take him to court or before a magistrate. 

The "stop and frisk" authorized by Terry is enough 
of an invasion of privacy and is authorized only in 
special circumstances, not amowmting to probable cause. 
Police should not ke told that, in effect, an arrest can 
be made in these circumstances. That is what Judge 
Nebeker's opinion tells them. This Court should set the 
record straight. 


It, APPELLANT'S ARREST FOR DISORDERLY CONDUCT 
(CURSING) WAS UNLAWFUL. 


The second vote to affirm appellant's conviction 


was Judge Kern's. He did not address the "stop and frisk" 


1/ Detention for Ps to three hours is directly authorized 

by D.C. Code § 4-140a (Supp. aia 1971) and up to six 
hours is indirectly authorized by 18 v. se d § 3501(c) 
(Supp. V, 1970). 


2/ The third judge on the panel voted to reverse, 
specifically disagreeing with both of his colleagues. 
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issue. Nor, apparently, did he accept the Government's 
argument that the officer had probable cause to arrest 
appellant for narcotics. Instead, he was of the view 
that the arrest was lawfully made for disorderly conduct, 
specifically for violation of the "cursing" provision 

in D.C. Code § 22-1107 (a point the Government did not 
argue in the trial court or the D.C. Court of Appeals). 

Judge Kern based this opinion on the facts that 
(1) when the officer asked appellant if he could speak 
with him, appellant uttered a two-word "obscenity" at 
the officer and (2) five or six persons were "within 
hearing range.” 

Amicus submits that this represents a cramped and 
entirely inappropriate reading of this Court's en banc 
decision in Williams v. District of Columbia, 136 U.S. 
App. D.C. 56, 419 F.2d 638 (1969). There the Court hela 
that a violation of the "cursing" statute, D.C. Code 
§ 22-1107, requires not only proof that curse words were 
used but also proof that "the language be spoken in 


circumstances which threaten a breach of the peace." 


The Court construed Section 1107 very narrowly, in view 


of the "serious constitutional problems posed by a 


notably broad statute regulating speech." 136 U.S. App. 
D.C. at 62, 419 F.2d at 644. The Court also defined 
the important phrase, "threaten a breach of the peace,” 


to mean either (1) where "the language creates a 


substantial risk of provoking violence" or (2) where the 


language is, "under contemporary community standards, 
So grossly offensive to members of the public who 
actually overhear it as to amount to a nuisance." 136 
U.S. App. D.c. at 64, 419 P.2d at 646. 

Judge Kern focused on the second of these two pos- 
sibilities. In other words, he felt that, prima facie, 
the words appellant used were "grossly offensive" to the 
persons who may have heard them on a Friday evening in 
a section of Georgetown which was, according to the 
officer, "high in narcotics traffic." Yet appellant's 
remark was directed at the officer, not the persons who 
were "within hearing range.~ The remark was apparently 
appellant's manner of communicating his disinterest in 
being bothered by the officer. The remark was uttered 


~~. 


onl e, and 


the remark is a fairly commo ve, un- 


Goubtedly less offensive than many others which are not 


.2/ 


We would have thought the Williams decision had 


by any test considered "cursing." 


put an end to this archaic and victorian approach to 
law enforcement. The interest of the state which is 
properly vindicated in this kind of situation is very 
limited indeed: 

", . . [ZJhe state may . . . havea 

legitimate interest in stopping one 

person from 'inflict[ing] injury" on 

others by verbally assaulting them with 

language which is grossly offensive be- 

cause of its profane or obscene character." 

136 U.S. App. D.C. at 64, 419 F.2d at 646. 

We find it hard to believe that this interest was 
advanced by chasing appellant for a block or two and 


then placing him under arrest. We think it clear that 


the disorderly conduct charge is not real, as evidenced 


by its abandonment by the Government when the case came 


to court. 
| 


l/ Of course the remark was not “obscene,” as that 
term is defined in e.g., Memoirs v. Massachusetts, 


383 U.S. 413 (1966). 
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Accordingly, it cannot have formed a valid basis 


for appellant's arrest. 


Respectfully submitted, 
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